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2", €ITY COUNCIL
= {; (NTLANTA, GEORGIA,

EY

A RESOEZUTION 00- 'R-0973

. BY COUNCILMEMBER DEBI STARNES

AUTHORIZING THE MAYOR TO EXECUTE AN AMENDMENT TO THE
COMMERCIAL FACILITIES SUBLEASE FOR UNDERGROUND ATLANTA TO
REDEFINE THE SUBLEASED PROPERTY TO INCLUDE CERTAIN ABANDONED
PORTIONS OF UPPER ALABAMA STREET; AND FOR OTHER PURPOSES.

WHEREAS, the City of Atlanta has adopted policies favoring the development of mixed uses of
property, especially property near transit, and of downtown housing, particularly fee simple
residences; and

WHEREAS, the City and the Downtown Development Authority (“DDA”) hold ownership and
leasehold interests in the project known as Underground Atlanta (“Underground”), including the
property abutting the upper level of Alabama Street, S.W. (“Upper Alabama Street); and

WHEREAS, the City receives certain rental income from the sublease to CV Underground LLC
(the “Commercial Facilities Sublease™) of certain commercial spaces at Underground; and

WHEREAS, the enclosure of Upper Alabama Street into a conditioned shopping and
entertainment environment and the development of residences above the street would enhance
the Underground experience, generate increased retail traffic, and otherwise contribute to the
development of a “24-hour city;” and

WHEREAS, by a resolution adopted by the Board of the DDA on April 28, 2000, the DDA
adopted a policy to promote, encourage, and facilitate the development of fee simple residences
above the right-of-way of Upper Alabama Street and authorized the President of DDA or his
designee to petition the City for abandonment of portions of Upper Alabama Street to DDA
subject to certain conditions; and

WHEREAS, the Council has authorized said abandonment subject to those conditions; and

WHEREAS, the Commercial Facilities Sublease should be amended to include certain portions
of the abandoned street so that all enhanced revenues from the new development will inure to the
benefit of the City as provided in said Sublease.

NOW, THEREFORE, BE RESOLVED BY THE COUNCIL OF THE CITY OF
ATLANTA, GEORGIA as follows:

Section 1. The Mayor is authorized to execute an amendment to the Commercial Facilities
Sublease among the City, DDA, and CV Underground LLC to incorporate into the subleased
premises the portion of Upper Alabama Street and adjacent sidewalks that has been abandoned
by the City along with the portion of the air space above such abandoned property up to that

ATLANTA:4203579.1



portion of the air space that will be conveyed to a private developer for the development of fee simple
residences.

) “Section 2. Said agreement shall be in substantially the form attached hereto as Exhibit A.

Section 3. This amendment shall not be binding on the City, nor shall it inure to the benefit of any person
or entity, until it has been signed by the Mayor and delivered to the contracting parties.

Section 4. All resolutions and parts of resolutions are repealed to the extent of any conflict with this
resolution.

OMC - Amendment Incorporated by tcp 11/29/00

A true copy, ADOPTED as amended by Council November 20, 2000

. / APPROVED by the Mayor November 28, 2000
i, Ain fohnirn
S,
Municipal Clerk, CM



Exhibit A

FIRST AMENDMENT OF AMENDED AND RESTATED
COMMERCIAL FACILITIES SUBLEASE

THIS FIRST AMENDMENT OF AMENDED AND RESTATED COMMERCIAL

- FACILITIES SUBLEASE (the “First Amendment”), made and entered into as of this day

of » 2000, by and among the DOWNTOWN DEVELOPMENT AUTHORITY OF
THE CITY OF ATLANT A,‘GEORGIA, a public body corporate and politic, duly created and
organized pursuant to the Downtown Development Authorities Law (1981 Ga. Laws 1744, codified
at 0.C.G.A. §36-42-41 et seq.) (the “DDA”), the CITY OF ATLANTA, GEORGIA, a municipal
corporation and political subdivision of the State of Georgia (the “City”), and CV
UNDERGROUND, LLC, a limited liability company, duly organized and existing under Georgia

law (the “Sublessee™).

WITNESSETH:

WHEREAS, the parties hereto entered into that certain Amended and Restated Commercial
Facilities Sublease dated as of April 5, 1999 with respect to the lease and sublease to Sublessee of
certain property generally known as Underground Atlanta (the “Sublease™);

WHEREAS, Lofts at Underground, LLC (“Developer”) has proposed to develop and
construct a condominium project (the “Condominium Project”) in a portion of the air rights above
Upper Alabama Strect with certain supports and easements with respect thereto to be located within
Underground Atlanta;

WHEREAS, a related aspect of the Condominium Project may be the enclosure of a portion

of Upper Alabama Street into an air conditioned shopping and entertainment area to be incorporated

ATLANTA 4224439 5



5 . into, and used as a portion of Underground Atlanta, and the construction of certain related

AT
o

iﬁfrastructure improvements in Underground Atlanta;

WHEREAS, the DDA, in order to facilitate the construction of the Condominium Projectand
the above-described enhancements of Underground Atlanta, all of which will be to the direct benefit
of the City, has petitioned the City to abandon a portion of Upper Alabama Street and to convey such
abandoned property to the DDA; |

WHEREAS, the City has approved such abandonment and, subject to the satisfaction of
certain conditions, the conveyance of such abandoned property to the DDA pursuant to the terms of

an Ordinance dated as of , 2000;

WHEREAS, the DDA, Sublessee, and the Developer, have entered into that certain Master

Development Agreement (Lofts at Underground), dated as of , 2000 (the

“Development Agreement™) to provide for the construction of the Condominium Project and the
above-described enhancements to Underground Atlanta;

WHEREAS, the parties hereto desire to cause that portion of the abandoned property
(including certain airspace above Upper Alabama Street) that may be enclosed into an air
conditioned shopping and entertainment area and used as part of Underground Atlanta, as such
property and air space are described on Exhibit "A” attached hereto and incorporated herein (such
property being referred to as the “Upper Alabama Underground Premises™). is to be leased to
Sublessee as hereinatter set forth;

WHEREAS, because the role of the DDA has been to facilitate the transactions hereinabove
described in order to (i) advance the goals of the City to cause the development of downtown

housing and mixed uses of property near transit, (ii) provide for the enhancement of Underground

-~ ATLANTA4224439 5



Atlanta and (iii) maximize the financial returns to the City, as sublessor under the Sublease, the DDA

desires to appoint the City as the agent and attorney-in-fact of the DDA to administer, monitor,

q;niiilérﬁent and enforce the rights of the DDA and perform the duties of the DDA as lessor of the
Upper Alabama Underground Premises as héreinafter set forth;

NOW, THEREFORE, for and in consideration of the foregoing premises, the sum of TEN

AND NO/HUNDRED DOLLARS ($10.00), and the agreements of the parties set forth herein, the

parties hereto do hereby agree as follows:

Section 1. Defined Terms. Capitalized terms used in this First Amendment and not

otherwise defined herein shall have the meanings given to such terms in the Sublease.

Section 2. Lease of Upper Alabama Underground Premises. DDA hereby demises and

leases unto Sublessee, and Sublessee hereby takes from the DDA, the Upper Alabama Underground
Premises pursuant to the same terms and provisions of the Sublease as apply to the lease and
sublease of the Subleased Property and Commercial Facilities by the City to the Sublessee, except
as those terms and provisions are otherwise amended as set forth in this First Amendment. The
parties hereto agree that the Upper Alabama Underground Premises shall be deemed to be Subleased
Property and Commercial Facilities under the Sublease, and the Sublessee shall have the same rights
and duties with respect to the lease of the Upper Alabama Underground Premises as Sublessee has
under the Sublease with respect to the lease and sublease of the Subleased Property and the
Commercial Facilities and the DDA shall have the same rights and duties with respect to the lease
of the Upper Alabama Underground Premises as the City has under lhé Sublease as the lessor of the
Subleased Property with respect to the lease and sublease of the Subleased Property and the

Commercial Facilities, except as otherwise set forth in this First Amendment.

-J- ATLANTA 42244395



Section 3. Lease Term.  The term of'the lease of the Upper Alabama Underground Premises

TDFf);J)erty shall commence on the date of this First Amendment and shall terminate at 12:00 Midnight
on December 31, 2048, unless the Sublease is sooner terminated as provided in the Sublease as

amended hereby.

Section 4. No Warranty of Title. Notwithstanding any provision of the Sublease to the
contrary, neither the DDA nor the City makes any warranty or representation regarding title to the
Upper Alabama Underground Premises.

Section 5. Rent. Rent payable with respect to the Upper Alabama Underground Premises

shall be an annual amount equal to the amount of Additional Rent that may become payable by
reason of the inclusion of the Upper Alabama Underground Premises within the Subleased Property
and the Commercial Facilities and the resulting inclusion of the financial results of operations of the
Upper Alabama Underground Premises in Cash Flow. The DDA hereby expressly and irrevocably
directs Sublessee, and Sublessee hereby agrees, to pay all Rent with respect to the Upper Alabama
Underground Premises to the City in accordance with the terms and provisions of the Sublease. The
DDA acknowledges and agrees that any such payments by Sublessee shall be deemed payments of
Rent with respect to the Upper Alabama Underground Premises. The DDA shall enter into such
separate agreements with the City with respect to an accounting for such Rent as it may deem
necessary. Failure of the Sublessee to pay Rent with respect to Upper Alabama Underground
Premises shall have the same effect (including. without limitation, the occurrence of any Default or
Event of Default) as the failure to pay Rent with respect to any other part of the Subleased Property.

Section 6. Construction in Upper Alabama Underground Premises. Notwithstanding any

provisions of the Sublease to the contrary, the City and the DDA acknowledge and agree that

-4- ATLANTA 4224439 5



construction may take place on, in and about the Upper Alabama Underground Premises and other
portions of Underground Atlanta in accordance with the terms of the Development Agreement, and
that such construction activity, whether performed by or on behalf of the Developer, Sublessee or
any other Person, shall not constitute a breach or violation of Section 7.05 of the Sublease. The
conduct of such construction shall be goverhed exclusively by the Development Agreement;
Exhibit J to the Sublease shall not be applicable thereto.

Section 7. Parking.

(a) The City, DDA and Sublessee acknowledge and agree that the terms and
provisions of the Sublease with respect to the Parking Facilities are hereby amended to provide that
the City may execute such licenses, contracts and other documents including, without limitation,
deeds, leases, easements or licenses, as may be necessary in order to provide for the use of up to 300
Parking Spaces in the Parking Facilities for the use and benefit (on a twenty-four hours per day and
a seven days per week basis) of owners (and their families, guests and invitees) of the fee simple
residences to be constructed in connection with the Condominium Project. Such documents shall
further provide that the use of such Parking Spaces by such owners of such fee simple residences
shall be for such monthly parking rates as are generally prevailing in the surrounding area and shall
further provide that the use of such Parking Spaces by such owners (and their families, guests and
invitees) of such fee simple residences shall be on a non-exclusive basis. The term of such
documents shall be for so long as the Parking Facilities are operated as parking facilities, but in no
event shall the term exceed fifty years with a right of renewal not to exceed fifty years, as authorized

by applicable Georgia law. Performance of the terms and provisions of this Section 7(a) shall not

-3- ATLANTA 4224439 5



consti\t;ite a breach or default under the Sublease by the City in respect of the obligations of the City
to maiﬁtain certain Parking Spaces available to the Project.

(b) In furtherance of the obligation of the City under the Sublgase to maintain and
operate the Parking Facilities, the City agrees to use its best efforts to cause the Parking Facilities
to be operated and managed in accordance with the follqwing requirements (the City may cause its
Manager of the Parking Facilities to perform the following requirements, but the City shall be
responsible for satisfying the following requirements):

(1) Operate and maintain the Parking Facilities in a first class manner, consistent with
the operation of other parking garage facilities appurtenant to first class residential projects in
Atlanta, Georgia and at a level consistent with a high quality urban retail specialty project.

(1) Operate, employ and staft the Parking Facilities 24 hours per day, 7 days per week,
365 days per year with such competent personnel as may be required to continuously operate the
Parking Facilities in a first class manner consistent with the operation of other parking garage
facilities appurtenant to first class residential projects in Atlanta, Georgia, and at a level consistent
with a high quality urban retail specialty project, including, but not limited to, the employment of
an on-site manager at the Parking Facilities with full authority and responsibility to manage, operate
and maintain the Parking Facilities and handle emergencies occurring therein.

(1i1)  Purchase all necessary supplies and operating equipment as needed for the operation
of the Parking Facilities.

(iv)  Attendto the maintenance and repair of all automatic parking equipment, signage and

lighting fixtures (including bulb replacement), and provide all other customary repair and
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maintenance necessary in connection with the operation of the Parking Facilities in the ordinary
course of business.

(v) Assure the maintenance of the Parking Facilities, employee washrooms, elevators,
elevator lobbies, parking management offices, and other areas of the Parking Facilities for the
visitors, guests, customers and patrons in a clean, neat and attractive condition.

(vi)  Operate the Parking Facilities in compliance with all applicable state, federal, and
municipal laws, rules and ordinances.

(vii)  Provide or perform daily maintenance and custodial and housekeeping services for
the Parking Facilities including, but not limited to, the removal of paper, debris and litter, bottles,
cans and broken glass, clean up of spills and other liquid matter or waste, and emptying of trash
receptacles as needed.

(vii) Inspect daily all floors, walls, doors, equipment, cabinets and enclosures, windows,
stairs, landings, railings, elevators and other areas in the Parking Facilities subject to dirt and soil
accumulation and clean as necessary using recommended detergents and commercial cleaning agents
customarily used for this purpose. Surfaces in the Parking Facilities requiring washing, polishing,
or oil application are to be treated no less than monthly or as frequently as needed to preserve a clean
and well-maintained appearance.

(1ix)  Power sweep or mechanically scrub the entire floor area of the Parking Facilities on
a monthly basis to maintain a clean, well-maintained facility.

(x) Enter into and pay for all maintenance contracts on the parking equipment including,

but not limited to: automatic gate arms, ticket dispensers, fee computer, automatic doors, overhead
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grills and other equipment of the Parking Facilities. Pay for and maintain contracts for elevator
maintenance and life safety/security systems.

(xi)  Promptly and efficiently process all parking patrons into and out of th¢ Parking
Facilities. Make every effort to avoid the queuing of automobiles at any entrance or exit.

(xii) Remové or cause to be removed any graffiti or other unauthorized display or sign
which may appear anywhere within or on any portion of the Parking Facilities.

(x1i1) Actina prudent fashion with careful attention to on-site security and provide not less
than  (or such other number as may be hereafter mutually agreeable with the City, Sublessee
and Developer (or any condominium association to which the rights of Developer hereunder may
hereafter be assigned) security personnel to patrol the Parking Facilities on a 24 hours per day, 7 days
per week, 365 days per year basis.

(xiv) Cooperate with the security personnel of Sublessee shall include permitting Sublessee
to place, at its expense, security cameras and other equipment in the Parking Facilities, which
cameras and other equipment will be maintained and operated at the cost and expense of Sublessee.

(xv) Install additional lighting in the Parking Facilities at such locations as Sublessee shall
reasonably require.

If the City fails to perform any of the above obligations with respect to the Parking Facilities,
Sublessee may give the City written notice of such failure of performance and if such failure is not
remedied within fifteen (15) days of the receipt of such notice, then Sublessee may remedy or cause
to be remedied such failure. If Sublessee remedies or causes to be remedied such failure, then the
costs and expenses incurred in remedying or causing to be remedied such failure may be offset

against Rent due to the City.

-8- ATLANTA:4224439.5



Section 8. Rights of Project Tenants. The DDA acknowledges and agrees that it shall

abide by the provisions of Section 9.03 of the Sublease with respect to the Upper Alabama
Underground Premises and any Project Tenant Agreements with respect thereto. The provisions of

this Section 8 shall be subject to the provisions of Section 9.04 of the Sublease.

Section 9. Appointment of City as Agent for DDA. The DDA hereby constitutes and
appoints the City as thé agent and attorney-in-fact of the DDA for all purposes of administering,
monitoring, implementing and enforcing all rights and remedies (including, without limitation, the
execution and delivery of any documents or consents or approvals) of the DDA in respect of the
lease of the Upper Alabama Underground Premises, as herein provided, and also for all purposes of
performing all duties and obligations (including, without limitation, the execution and delivery of
any documents or consents or approvals) of the DDA in respect of the lease of the Upper Alabama
Underground Premises as herein provided and all the acts and doings of said agent and attorney-in-
fact are hereby ratified and confirmed by the DDA. Without intending to limit the generality of the
foregoing, the DDA expressly acknowledges and agrees that the City may exercise any and all rights
and remedies available under the Sublease upon the occurrence of any Default or Event of Default
with respect to the Upper Alabama Underground Premises with the same force and effect as such
rights and remedies may be exercised with respect to any other Subleased Property and that such
actions may be taken by the City without any further consent by the DDA. Sublessee acknowledges
and agrees to the provisions hereof and agrees that actions by the City upon the occurrence of any
Default or Event of Default with respect to the Upper Alabama Underground Premises shall have
the same effect as such actions may have with respect to any other Subleased Property. Sublessee

may rely exclusively on any action taken by the City with respect to the Upper Alabama
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Uhde‘rg"round Premises without the necessity of determining whether the DDA approves of such
| action. The City and the DDA shall be jointly responsible for the performance of the obligations of
the DDA as lessor of the Upper Alabama Underground Premises pursuant to the terms of the
Sublease.

Section 10. Acknowledgment and Agreement of City and Sublessee. The City accepts the

appointment of the DDA as described in Section 9 hereof. The Sublessee acknowledges the
appointment of the City as agent and attorney-in-fact as described in Section 9 hereof and agrees to
recognize the rights and powers of the City as such agent and attorney-in-fact and to perform all
duties and obligations of Sublessee in respect of the Upper Alabama Underground Premises in
accordance with the terms of the Sublease except as otherwise set forth in this First Amendment.

Section 11. Option of City to Acquire Property. The DDA hereby grants to the City an

option to purchase the Upper Alabama Underground Premises upon satisfaction by the City of all
its obligations to provide for the payment of the Bonds set forth in the trust indenture securing the
Bonds or any related documents defined in any such trust indenture securing any such Bonds. The
DDA agrees that upon satisfaction of such conditions, the City shall have the right to purchase the
Upper Alabama Underground Premises for a purchase price equal to $100.00 in cash to be paid by
the City to the DDA. The City hereby acknowledges and agrees that such right of purchase is subject
and subordinate to the rights of Sublessee under the Sublease and this First Amendment. Such right
of the City to purchase the Upper Alabama Underground Premises may be exercised by the City
upon satisfaction of the conditions hereinabove set forth by written demand of the City to the DDA.
Upon receipt of such demand, the DDA shall execute such deeds and other documents necessary

to convey the Upper Alabama Underground Premises to the City. The City and the DDA hereby
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acknowledge and agree that if the City shall exercise the purchase option herein granted by the DDA,
Sublessee shall continue to enjoy all rights under the Sublease in accordance with the terms and
provisions of the Sublease and this First Amendment.

Section 12. Effectof Amendment. This First Amendment shall amend the Sublease as herein

set forth and, except as hereby amended or otherwise modified, the Sublease shall continue in full
force and effect in accordance with its terms.

Section 13. Governing Law. This First Amendment shall be governed, construed,

performed and enforced in accordance with the laws of the State of Georgia.

Section 14. Miscellaneous. In no event shall any portion of the Condominium Project or any

improvements located above the Upper Alabama Underground Premises constitute a portion of the
Premises leased and subleased pursuant to the Sublease, nor shall any financial results of operations
thereof be included in Cash Flow. This First Amendment is contingent upon the construction by

Developer of improvements in the Upper Alabama Underground Premises by

3

200 . In the event that such construction is not commenced by such date, then this First

Amendment shall be of no further force nor effect.
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IN WITNESS WHEREOF, DDA, City and Sublessee have caused this First Amendment to

Amended and Restated Commercial Facilities Sublease to be signed on their behalf by their duly

authorized officers and have their corporate seals to be affixed hereto, effective as of the day and

year first above set forth.

Signed, sealed and delivered
this day of
2000 in the presence of:

Unofficial Witness

Notary Public

My Commission Expires:

[NOTARY SEAL]

Signed, sealed and delivered
this day of
2000 in the presence of:

Unofficial Witness

Notary Public

DOWNTOWN DEVELOPMENT AUTHORITY
OF THE CITY OF ATLANTA, GEORGIA

By:

ATTEST

[SEAL]

CITY OF ATLANTA

By:

William C. Campbell
Mayor

Attest:
Municipal Clerk

[CITY SEAL]
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My Commission Expires:

[NOTARY SEAL]

APPROVED AS TO FORM:

City Attorney

Signed, sealed and delivered
this day of
2000 in the presence of:

RECOMMENDED:

Chief Operating Officer

RECOMMENDED:

Unofticial Witness

Notary Public

My Commission Expires:

[NOTARY SEAL]

Chief Financial Officer

SUBLESSEE:

CVUNDERGROUND, LLC, a Georgia limited liability
company

By: O’Leary, Inc., its sole manager

By:

Danitel E. O’Leary, President

ATTEST:
Name:
Title:

[CORPORATE SEAL]

"
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JOINDER

Underground Festival, Inc. is executing this First Amendment solely for the purpose to
acknowledge and agree that to the extent, if any, that the consent of Underground Festival, Inc. may
be needed to amend the Sublease, such consent to this First Amendment is hereby given and to agree
that such consent shall no longer be required with respect to any other amendment of the Sublease.

Signed, sealed and delivered this _ day of UNDERGROUND FESTIVAL, INC., a
, 2000 in the presence of: Georgia corporation
By:
Unofficial Witness Charles H. Battle, Jr., President
Attest:
Notary Public Name:
Title:

My Commission Expires:

[NOTARY SEAL]
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Atlanta City Council
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RCS# 2401
11/20/00
2:00 PM

Atlanta City Council

Regular Session

CONSENT Pages: 1-18
po-R- 1349 ADOPT
i[y ooy YoTex NAY ’
| R SEE ATTACHED LISTING OF
ABSTENTIONS : 0 ITEMS ADOPTED/ADVERSED
NOT VOTING: 3 ON CONSENT AGENDA
EXCUISED: 0
ABSENT 0
Y McCarty Y Dorsey Y Moorg Y Thomas ITEM (S) REMOVEDFROM
Y Starnes 34 Woolgrd Y Martin Y Emmons CONSENT AGENDA
NV Bond Y Morris Y Maddox NV Alexander 00-O-1111
Y Winslow Y Muller Y Boazman NV Pitts 00-R-1693
00-R-1694
00-R-1695
00-R-1696
00-R-1697
00-R-1804
_004%1835

CONSENT




11/20/00 Council Meeting

ITEMS ADOPTED | ITEMS ADOPTED ITEMS ADVERSED

ON CONSENT ON CONSENT ON CONSENT

AGENDA AGENDA AGENDA
1. 00-O-1690 30. 00-R-1815 55. 00-R-1816
2. 00-0-1691 31. 00-R-1849# 56. 00-R-1817
3. 00-O-1692 32. 00-R-1858 57. 00-R-1818
4. 00-O-1845 33. 00-R-1862 58. 00-R-1819
5. 00-O-1864 34. 00-R-1787* 59. 00-R-1820
6. 00-0-0728 35. 00-R-1790 60. 00-R-1821
7. 00-R-1702 36. 00-R-1791 61. 00-R-1822
8. 00-R-1703 37. 00-R-1794 62. 00-R-1823
9. 00-R-1705 38. 00-R-1798 63. 00-R-1824
10. 00-R-1707 39. 00-R-1861 64. 00-R-1825
11. 00-R-1850 40. 00-R-1686 65. 00-R-1826
12. 00-R-1865 41. 00-R-1843 66. 00-R-1827
13. 00-R-1851 42. 00-R-1869 67. 00-R-1828
14. 00-R-1873 43. 00-R-1870 68. 00-R-1829
15. 00-R-1622 44. 00-R-0973 69. 00-R-1830
16. 00-R-1623 45. 00-R-0816 70. 00-R-1831
17. 00-R-1699 46. 00-R-1803 71. 00-R-1832

18. 00-R-1775*
19. 00-R-1776*
20. 00-R-1777*
21. 00-R-1782
22. 00-R-1687
23. 00-R-1668
24. 00-R-1786
25. 00-R-1789
26. 00-R-1799
27. 00-R-1800
28. 00-R-1813
29. 00-R-1814

47. 00-R-1805
48. 00-R-1806
49. 00-R-1807
50. 00-R-1808
51. 00-R-1809
52. 00-R-1810
53. 00-R-1811
54. 00-R-1812

72. 00-R-1833
73. 00-R-1834
74. 00-R-1836
75. 00-R-1837
76. 00-R-1838
77. 00-R-1839
78. 00-R-1840
79. 00-R-1841
80. 00-R-1842

* President Pitts
recused himself.

# Lee Morris not voting.




